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Protest  o f  a n  A-76 cost comparison f i l e d  
w i t h  GAO w i t h i n  1 0  d a y s  a f t e r  t h e  p r o t e s t e r  
r e c e i v e d  t h e  a g e n c y ' s  d e c i s i o n  on i t s  a p p e a l  
under  t h e  a g e n c y ' s  a d m i n i s t r a t i v e  r ev iew 
p r o c e d u r e ,  b u t  more t h a n  1 0  d a y s  a f t e r  t h e  
protester had been t e l e p h o n i c a l l y  informed 
o f  t h e  d e c i s i o n ' s  outcome, is t i m e l y  where 
t h e  d e t a i l s  of t h e  d e c i s i o n  were n o t  known 
to  t h e  p r o t e s t e r  u n t i l  t h e  d e c i s i o n  was 
r e c e i v e d  . 
To p r e v a i l  i n  a p r o t e s t  a g a i n s t  t h e  r e s u l t s  
of a cost comparison upon which t h e  agency 
based i ts  d e c i s i o n  t o  r e t a i n  f u n c t i o n  in -  
house ,  t h e  p r o t e s t e r  m u s t  demons t r a t e  n o t  
o n l y  a f a i l u r e  t o  f o l l o w  e s t a b l i s h e d  cost  
comparison p r o c e d u r e s ,  b u t  a l so  t h a t  such  
f a i l u r e  m a t e r i a l l y  a f f e c t e d  t h e  outcome. 

A s t a t e m e n t  o f  work i n  t h e  s o l i c i t a t i o n  is  
i n a d e q u a t e  w h e r e  it s t a t e s  t h a t  o f f e r o r s  are 
o n l y  t o  i n c l u d e  t h e  c o s t  o f  work be ing  
performed by t h e  in-house work f o r c e ,  b u t  
d o e s  n o t  i n d i c a t e  t h a t  t h e  in-house work 
f o r c e  is  n o t  per forming  ce r t a in  work which 
seems t o  be encompassed by t h e  s t a t e m e n t  o f  
work. 

Joule Maintenance C o r p o r a t i o n  p r o t e s t s  t h e  Navy's 
r e j e c t i o n  of i t s  b i d  under  s o l i c i t a t i o n  N62472-82-0013, 

t i o n  s u p p o r t  s e r v i c e s  a t  t h e  Navy S h i p s  P a r t s  C o n t r o l  
C e n t e r  (NSPCC), Mechanicsburg,  Pennsylvania .  Such s u p p o r t  
s e r v i c e s ,  c u r r e n t l y  provided  by Government p e r s o n n e l ,  
i n c l u d e s  a l l  l a b o r ,  materials equipment ,  t r a n s p o r t a t i o n ,  
f a c i l i t i e s  s u p e r v i s i o n ,  and management r e q u i r e d  f o r  t h e  

I t h e  second s t e p  of a two-step procurement  o f  basic  opera-  
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P u b l i c  Works C e n t e r .  T h i s  i n v o l v e s  f a c i l i t y  main tenance  
and r e p a i r ,  c o n s t r u c t i o n ,  and a l t e r a t i o n ;  equipment  
i n s t a l l a t i o n ;  u t i l i t y  sys tem o p e r a t i o n  and main tenance ;  
maintenance o f  m i l i t a r y  f a m i l y  hous ing;  o p e r a t i o n  o f  auto- 
mot ive  and weight -handl ing  equipment  and o f  t h e  f u e l i n g  
s t a t i o n ;  and p e s t  c o n t r o l  and g rounds  maintenance se rv -  
ices. The Navy had s o l i c i t e d  o f f e r s  f o r  t h e  pu rpose  o f  
d e t e r m i n i n g  whether  to  per form t h e  work in-house or by 
c o n t r a c t  based on t h e  cost comparison p r o c e d u r e s  c o n t a i n e d  
i n  O f f i c e  of Management and Budget (OMB) C i r c u l a r  A-76 and 
the  a t t e n d a n t  C o s t  Comparison Handbook (Handbook). The 
cost comparison r e s u l t e d  i n  t h e  Navy's d e t e r m i n a t i o n  t h a t  ' 

it would be less c o s t l y  to  pe r fo rm t h e  f u n c t i o n  in-house.  
The p r o t e s t e r  a l l e g e s  t h a t  t h e  Navy f a i l e d  t o  a d h e r e  to  t h e  
Handbook's p rocedures .  

W e  deny t h e  protest i n  p a r t  and s u s t a i n  it i n  par t .  

The r e s u l t s  o f  t h e  cost comparison were t h a t  t h e  cost  
t o  t h e  Navy o f  c o n t r a c t i n g  w i t h  Joule  ($22,297,776)  would 
exceed t h e  in-house cost  by $3,475,715 f o r  a 3-year p e r i o d  
(1 base y e a r  and 2 o p t i o n  y e a r s ) .  Joule t i m e l y  appea led  
f o r  a n  a d m i n i s t r a t i v e  r ev iew o f  t h e  comparison w i t h i n  t h e  
c o n t r a c t i n g  agency.  Upon a p p e a l ,  t h e  Navy acknowledged 
s e v e r a l  errors and r e v i s e d  t h e  comparison b u t  t h e  r e s u l t  
still  showed in-house per formance  t o  be $2,884,707 less 
c o s t l y  t h a n  c o n t r a c t i n g .  

Joule a r g u e s  t h a t  t h e  errors d i s c l o s e d  i n  t h e  a p p e a l  
shou ld  p r o v i d e  s u f f i c i e n t  reason by themselves  t o  i n v a l i -  
d a t e  t h e  cost  comparison. The f i r m  also s p e c i f i e s  th ree  
a l l e g e d  d e f e c t s  i n  t h e  cost  compar ison  t h a t  J o u l e  had 
r a i s e d  i n  t h e  agency a p p e a l  and which were n o t  r e s o l v e d  to  
i t s  s a t i s f a c t i o n .  Joule compla ins  t h a t  t h e  Navy f a i l e d  to  
calculate c o r r e c t l y  t h e  Government 's  i n d i r e c t  cos t s  of  
management ( O p e r a t i o n s  Overhead and General A d m i n i s t r a t i v e  
Expense)  above t h e  l e v e l  o f  t h e  P u b l i c  Works C e n t e r  to  
r e f l e c t  a l l e g e d  s a v i n g s  t h e  Navy would r e a l i z e  by con- 

* t r a c t i n g .  The  protester a l so  a r g u e s  t h a t  t h e  Navy over -  
s t a t e d  t h e  costs  o f  s e v e r a n c e  pay and r e t a i n e d  pay it  would 
have t o  pay s e p a r a t e d  o r  downgraded Government p e r s o n n e l  i f  
a c o n t r a c t  were awarded. T h i r d ,  t h e  p r o t e s t e r  compla ins  
t h a t  t h e  Navy, i n  c a l c u l a t i n g  in-house costs,  f a i l e d  to  
t a k e  i n t o  a c c o u n t  t h e  c o s t s  o f  work performed by commercial 
c o n t r a c t o r s  i n  s u p p o r t  o f  t h e  Government 's  in-house per-  
formance. 
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J o u l e  a lso ra i ses  a f o u r t h  matter,  which  w a s  n o t  
r a i s e d  o n  appeal: t h a t  t h e  Navy r e q u i r e d  J o u l e  t o  pay a t  
l eas t  minimum wage r a t e s  u n d e r  t h e  Davis-Bacon A c t  f o r  
51 ,496  h o u r s  oE c o n s t r u c t i o n ,  b u t  d i d  n o t  estimate its 
in-house  costs  u s i n g  t h o s e  rates. 

T i m e l i n e s s  

The Navy asserts t h a t  t h i s  protest  is n o t  t i m e l y .  
The Navy ' s  d e c i s i o n  o n  J o u l e ' s  appeal was s i g n e d  and  m a i l e d  
on November 24 ,  1982 ,  and  was r e c e i v e d  by  J o u l e  on  D e c e m -  
b e r  1. Our Bid  P r o t e s t  P r o c e d u r e s  r e q u i r e  t h a t  a p ro tes t  
to t h i s  O f f i c e  be  f i l e d  w i t h i n  10  work ing  days a f t e r  t h e  
basis  o f  protest  is known or  s h o u l d  have  b e e n  known, 
w h i c h e v e r  is ea r l i e r .  4 C.F.R. S 2 1 . 2 ( b ) ( 2 ) ( 1 9 8 3 ) .  I n  
a p p a r e n t  c o m p l i a n c e  w i t h  o u r  p r o c e d u r e s ,  Joule f i l e d  i ts 
protest  h e r e  o n  December 1 4 ,  1982 ,  t h a t  is,  9 work ing  d a y s  
a f te r  J o u l e  r e c e i v e d  t h e  N a v y ' s  d e c i s i o n  o n  t h e  appeal. 
The Navy, however ,  s ta tes  t h a t  i ts c o u n s e l  t e l e p h o n i c a l l y  
in fo rmed  J o u l e  o n  November 29 t h a t  t h e  appeal had  b e e n  
d e n i e d  and  g a v e  J o u l e  t h e  corrected c a l c u l a t e d  amount  t h e  
Navy would s a v e  by r e t a i n i n g  t h e  f u n c t i o n  in-house .  
Accord ing  t o  t h e  Navy, J o u l e  t h e r e f o r e  s h o u l d  h a v e  f i l e d  
i t s  pro tes t  w i t h i n  1 0  w o r k i n g  d a y s  a f t e r  t h e  phone c a l l ,  
t h a t  is, o n  December 13. W e  d i s a g r e e .  

W e  p r e v i o u s l y  have  h e l d  t h a t  where ,  as  h e r e ,  a 
r e l a t i v e l y  s p e e d y  r e v i e w  p r o c e d u r e  f o r m a l l y  is i n c l u d e d  as 
par t  of t h e  a d m i n i s t r a t i v e  d e c i s i o n - m a k i n g  process, t h e  
a d m i n i s t r a t i v e  d e c i s i o n  is  n o t  f i n a l  u n t i l  t h e  r e v i e w  
p r o c e d u r e  h a s  been  e x h a u s t e d ,  and t h e r e f o r e  a protest  f i l e d  
w i t h  this O f f i c e  pr ior  t o  t h e  f i n a l  d e c i s i o n  w o u l d  be 
p r e m a t u r e .  Direct D e l i v e r y  Systems, - -- --- 59 Comp. Gen. 465  
(19801 ,  80-1 C P D  343  ( regard-ing A-76 Handbook cost  conpari-  
s o n ) .  S i n c e  i n  t h i s  case t h e  a d m i n i s t r a t i v e  r e v i e w  p r o c e d -  
u r e  t e r m i n a t e d  w i t h  t h e  i s s u a n c e  o f  a w r i t t e n  report 
a n a l y z i n g  t h e  appeal and  r e v i s i n g  t h e  cost  c o m p a r i s o n ,  w e  

t h e  c o n t e n t s  of t h e  repor t  t h e  f i r m  l a c k e d  e i t h e r  a c t u a l  or 
c o n s t r u c t i v e  knowledge  of a b a s i s  f o r  p r o t e s t .  The pro- 
tester o n l y  a t t a i n e d  s u c h  knowledge o n  December 1, when i t  
r e c e i v e d  t h e  appeal d e c i s i o n ;  t h e  November 29 t e l e p h o n i c  . 
a d v i c e  i n v o l v e d  o n l y  t h e  b o t t o m - l i n e  f i g u r e ,  n o t  the d e t a i l  
and  a n a l y s i s  i n v o l v e d  i n  r e a c h i n g  it .  T h e r e f o r e ,  w e  v i ew 
t h e  p ro tes t  as  t imely .  

- b e l i e v e  t h a t  u n t i l  t h e  p ro t e s t e r  w a s  apprised i n  d e t a i l  of 
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S t a n d a r d  o f  Review 

The d e c i s i o n  w h e t h e r  t o  p e r f o r m  work in-house  or by 
c o n t r a c t  i n v o l v e s  a matter o f  e x e c u t i v e  b r a n c h  p o l i c y  which 
we  g e n e r a l l y  d o  n o t  r e v i e w  u n d e r  o u r  b i d  p ro tes t  f u n c t i o n .  
When, however ,  a n  agency  u t i l i z e s  t h e  p r o c u r e m e n t  s y s t e m  to  
a id  i t s  d e c i s i o n - - s o l i c i t i n g  o f f e r s  and  s p e l l i n g  o u t  t h e  
c i r c u m s t a n c e s  u n d e r  which  a c o n t r a c t  w i l l  o r  w i l l  n o t  be 
awarded--we w i l l  r e v i e w  a n  a l l e g a t i o n  t h a t  t h e  agency  d i d  
not comply w i t h  t h e  ground rules  e s t a b l i s h e d  by t h e  
s o l i c i t a t d o n .  Se rv -Ai r ,  I n c . ;  AVCO, 60 Comp.  Gen. 4 4  
( 1 9 8 0 ) ,  80-2 CPD 317. Those  ground r u l e s  g e n e r a l l y  a re  s e t  
o u t  i n  t h e  s o l i c i t a t i o n ,  t h e  Handbook, and  t h e  pa r t i cu la r  
a g e n c y ' s  implement ing  p r o c e d u r e s .  

W e  r e v i e w  a l l e g e d  v i o l a t i o n s  o f  t h e  ground r u l e s  
b e c a u s e  it would be  d e t r i m e n t a l  t o  t h e  p rocuremen t  s y s t e m  
i f ,  a f t e r  t h e  agency  i n d u c e s  t h e  s u b m i s s i o n  o f  o f f e r s ,  
t h e r e  is a f a u l t y  o r  m i s l e a d i n g  cost  c o m p a r i s i o n  t h a t  
m a t e r i a l l y  a f f e c t s  t h e  d e c i s i o n  w h e t h e r  or n o t  t o  
c o n t r a c t .  Se rv -Ai r ,  I n c . ;  AVCO, s u  ra. T h e r e f o r e ,  t h e  

case--must d e m o n s t r a t e  n o t  o n l y  t h a t  t h e  agency  f a i l e d  to  
follow mandated p r o c e d u r e s ,  b u t  t h a t  t h e  f a i l u r e  m a t e r i a l l y  
a f f e c t e d  t h e  cost c o m p a r i s o n ' s  outcome. MAR, I n c o r p o r a t e d ,  
B-205635, September  27, 1982,  82-2 CPD 278. The mere f a c t  
t h a t  t h e  a g e n c y ' s  a d m i n i s t r a t i v e  r e v i e w  p a n e l  acknowledged 
c e r t a i n  errors i n  t h e  cost  compar i son  d o e s  n o t  i n  i t s e l f  
p r o v i d e  a v a l i d  basis t o  c h a l l e n g e  t h e  c o m p a r i s o n ' s  
r e s u l t s .  - Id .  

Manaaement Costs 

p r o t e s t e r - - w h i c h  g e n e r a l l y  bears  --% t h e  u r d e n  of p r o v i n g  its 

J o u l e  c o m p l a i n s  t h a t  t h e  Navy f a i l e d  t o  i n c l u d e  i n  i ts 
in-house  estimate a n y  o v e r h e a d  cos ts  or  g e n e r a l  a d m i n i s t r a -  
t i v e  costs  f o r  management p e r s o n n e l  o f  a l e v e l  above  t h e  
work c e n t e r ,  or t o  cost  t h e i r  d e c r e a s e d  work e f f o r t  a s  a - r e s u l t  o f  c o n t r a c t i n g .  W e  r e c e n t l y  h e l d  t h a t  where t h e  
cost o f  i n d i r e c t  s u p p o r t  s e r v i c e s  w o u l d  b e  t h e  same f o r  
in -house  pe r fo rmance  and c o n t r a c t  o p e r a t i o n ,  as  t h e  Navy 
s ta tes  would be t h e  case h e r e ,  t h e  cos t  f o r  t h o s e  s e r v i c e s  
p r o p e r l y  may be  e x c l u d e d  from t h e  in-house  estimate. 
C o n t r a c t  Services ,  I n c . ,  B-210976, Augus t  29, 1983 ,  83-2 
CPD ; TS I n f o s y s t e m s ,  I n c . ,  B-209900, August  2 ,  1983,  
83-2- - . 
J a n u a r y  26 ,  1982 r e v i s i o n  t o  p a r a g r a p h  9 ( 3 )  o f  OMB C i r c u l a r  
N o .  A-76 ( T r a n s m i t t a l  Memo N o .  6) s t a t i n g ,  "Costs t h a t  
would be t h e  same f o r  e i t h e r  in -house  or c o n t r a c t  o p e r a t i o n  

T h a t  d e c i s i o n  was b a s e d  on  l a n g u a g e  i n  a 
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need  n o t  b e  i n c l u d e d  i n  t h e  cost compar ison ."  S i n c e  t h e  
Navy c o n c l u d e d  t h a t  no  management p o s i t i o n s  would be 
e x c l u d e d  f o r  c o n t r a c t  o p e r a t i o n s  and t h e  protester h a s  n o t  
shown t h e  Navy ' s  c o n c l u s i o n  t o  be  u n r e a s o n a b l e ,  w e  f i n d  
t h i s  b a s i s  of protest  t o  be w i t h o u t  meri t .  

S e v e r a n c e  Pay and R e t a i n e d  Pay 

The protester  o b j e c t s  to  s e v e r a l  aspects o f  t h e  Navy ' s  
c o m p u t a t i o n  o f  t h e  s e v e r a n c e  p a y  and r e t a i n e d  pay  t h a t  t h e  
Navy would have  t o  p a y  i f  i t  c o n t r a c t s .  To  compute t h e  
n e c e s s a r y  amount o f  s e v e r a n c e  p a y ,  t h e  Navy c o n d u c t e d  a 
mock r e d u c t i o n  i n  f o r c e  ( R I F )  o f  t h e  173  employees  i n  t h e  
P u b l i c  Works C e n t e r . 1  The Navy d e t e r m i n e d  t h a t  t h e  RIF 
would r e s u l t  i n  33 s e p a r a t i o n s  w i t h  s e v e r a n c e  pay and 4 1  
p l a c e m e n t s  r e q u i r i n g  g r a d e  and  pay  r e t e n t i o n .  The remain-  
i n g  employees  were deemed r e t i r e d ,  p l a c e d  i n  a v a c a n t  
p o s i t i o n ,  o r  o f f e r e d  jobs  by t h e  c o n t r a c t o r .  The Navy 
assumed,  b a s e d  on  a p r e v i o u s  base o p e r a t i o n s  support  
c o n t r a c t  c o n v e r s i o n  a t  F o r t  Gordon, G e o r g i a ,  t h a t  t h e  con- 
t rac tor  would employ 45 p e r c e n t  o f  t h e  s e p a r a t e d  employ- 
ees. The Navy a lso d e t e r m i n e d  t h a t  t h e  p l a c e m e n t  of 
r e t a i n e d  employees  would r e s u l t  i n  3 d i s p l a c e m e n t s  and 31 
s e p a r a t i o n s  e l s e w h e r e  i n  t h e  NSPCC which  s h o u l d  be  i n c l u d e d  
i n  t h e  cos t  compar i son ;  f o r  t h i s  p u r p o s e ,  t h e  Navy assumed 
t h e  c o n t r a c t o r  would n o t  h i r e  a n y  n o n - P u b l i c  Works 
employees ,  A f t e r  r e v i e w i n g  t h e  e f f e c t s  of c o n t r a c t i n g  on  
b o t h  t h e  P u b l i c  Works C e n t e r  and e l s e w h e r e  a t  t h e  NSPCC, 
t h e  Navy c o n c l u d e d  i t  would have  t o  pay  s e v e r a n c e  pay  t o  a 
t o t a l  o f  105  employees  and r e t a i n e d  pay  t o  4 4  employees ,  

J o u l e  o b j e c t s  t o  t h e  Navy ' s  a s s u m p t i o n s  t h a t  it would 
h i r e  o n l y  45 pe rcen t :  o f  t h e  a v a i l a b l e  released P u b l i c  Works 
e m p l o y e e s ,  and  t o  t h e  a s s u m p t i o n  t h a t  i t  would n o t  h i r e  a n y  
a v a i l a b l e  non-Pub l i c  Works employees .  

W e  b e l i e v e  t h e s e  o b j e c t i o n s  l a c k  a n y  merit. The Navy 
~ r e a s o n a b l y  b a s e d  t h e  4 5  p e r c e n t  f a c t o r  o n  a s imi la r  

c o n v e r s i o n ,  and  t h e  p ro tes te r  h a s  f a i l e d  t o  s u b m i t  a n y  

l T h e  Navy ' s  appeal team n o t e d  t h a t  t h e  cost compar i son  
s h o u l d  have  been  b a s e d  o n  a p r o j e c t e d  170  employees  i n  t h e  
P u b l i c  Works C e n t e r  s i n c e  t h a t  was t h e  most e f f i c i e n t  
o r g a n i z a t i o n a l  l e v e l  recommended i n  a r e c e n t  management 
s t u d y .  The team f o u n d ,  however ,  t h e  e f f e c t  of t h i s  error 
to be  i n s i g n i f i c a n t .  
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e v i d e n c e  why t h a t  c o n v e r s i o n  is n o t  ana logous  t o  t h e  one 
h e r e ,  or  any  ev idence  of o t h e r  c o n v e r s i o n s  t h a t  would 
s u p p o r t  t h e  u s e  of a g r e a t e r  p e r c e n t a g e .  
a s sumpt ion  t h a t  t h e  c o n t r a c t o r  would n o t  make any job 
o f f e r s  t o  t h e  non-Publ ic  Works employees d i s p l a c e d  i n  a R I F  
also seems r e a s o n a b l e  s i n c e  such  employees l a c k  t h e  
s p e c i f i c  s k i l l s  and e x p e r i e n c e  o f  t h e  P u b l i c  Works employ- 
ees. The protester h a s  s u b m i t t e d  no e v i d e n c e  showing t h a t  
t h e s e  employees,  who l ack  t h e  s p e c i f i c  s k i l l s  r e q u i r e d  by 
t h e  s o l i c i t a t i o n ,  wou ld  be h i r e d .  Thus,  t h e  protester 
mere ly  d i s a g r e e s  w i t h  Navy's p o s i t i o n  r e g a r d i n g  t h e  number 
of s e p a r a t e d  employees who would be h i r e d  by t h e  c o n t r a c -  
tor. Mere d i sag reemen t  w i t h  t h e  a g e n c y ' s  p o s i t i o n  d o e s  n o t  
meet t h e  p r o t e s t e r ' s  burden t o  p rove  i t s  case. MAR, Inco r -  
porated, supra .  

t h e s e  labor-related c o n v e r s i o n  costs i n  acco rdance  w i t h  
T r a n s m i t t a l  Memo N o .  6 ,  which p r o v i d e s  a model for  
c a l c u l a t i n g  t h e  Government 's  costs of s e p a r a t i o n  pay and 
r e t a i n e d  pay. B a s i c a l l y ,  t h e  model r e q u i r e s  t h e  agency to  
d e t e r m i n e  f i r s t  how many employees w i l l  be s e p a r a t e d  ( n o t  
i n c l u d i n g  those who v o l u n t a r i l y  r e s i g n  or r e t i r e )  and w i l l  
n o t  be employed by t h e  c o n t r a c t o r ,  and t o  c a l c u l a t e  
s e v e r a n c e  pay f o r  t h o s e  employees.  The l a s t  s t e p  is to  
calculate t h e  r e t a i n e d  pay o f  those p e r s o n s  who would be 
downgraded a s  a r e s u l t  o f  t h e  c o n v e r s i o n .  

p la tes  u s i n g  t h e  number o f  employees i n  t h e  work c e n t e r ,  
c r i t i c i z e s  t h e  i n c l u s i o n  o f  t h e  costs  o f  s e v e r a n c e  pay and 
r e t a i n e d  pay f o r  employees o u t s i d e  t h e  work c e n t e r  who 
would be displaced a s  a r e s u l t  o f  a contract  conve r s ion .  
Nothing i n  t h e  Handbook or  t h e  T r a n s m i t t a l  Memo, however, 
p r o h i b i t s  u s i n g  a mock R I F  to compute labor-related costs 
of - a l l  the p e r s o n n e l  t o  be s e p a r a t e d  or d i s p l a c e d  a s  a con- 
sequence  o f  t h e  conve r s ion .  I n  f a c t ,  it is t h e  Handbook's 

e stated p o l i c y  t h a t  a l l  s i g n i f i c a n t  Government costs m u s t  be 
c o n s i d e r e d .  Chapter I . D .  I t  a p p e a r s  from t h e  record t h a t  
a p p l y i n g  t h e  T r a n s m i t t a l  Memo's model fo r  c a l c u l a t i n g  
l a b o r - r e l a t e d  c o n v e r s i o n  costs to  a l l  t h e  employees 

~ a f f e c t e d  by t h e  mock R I F  would r e s u l t  i n  t h e  same costs as . 
t h e  Navy inc luded  i n  t h e  cost  comparison.  S i n c e  t h e  con- 
t r a c t  c o n v e r s i o n  would a f f e c t  n o t  j u s t  t h e  170 employees i n  
P u b l i c  Works, b u t  53 other  employees ( o f  w h i c h  31  would 
r e c e i v e  s e v e r a n c e  and 3 r e t a i n e d  p a y ) ,  t h e  appeal team's 
c a l c u l a t i o n  under  s t e p  1 i n c l u d e d  223 p e r s o n s ,  n o t  170. 

The Navy's 

J o u l e  a l so  compla ins  t h a t  t h e  Navy d i d  n o t  c a l c u l a t e  

Joule, a p p a r e n t l y  assuming t h a t  t h e  model o n l y  contem- 

I 
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The effect on all these people was considered, and it was 
found that 105 of them would receive severance pay and 44 
would receive retained pay. The protester has failed to 
show that the Navy's approach violated any established 
ground rules. 

The protester also argues that the 45 percent factor 
representing the expected percentage of separated employees 
to be hired by the contractor should be applied to dis- 
placed employees also. Because such employees would remain 
employed.by the Government, however, there is no reason to 
assume they would be hired by the contractor. Moreover, 
Transmittal Memo No. 6 only requires that the percentage 
factor be applied to "separated" employees and not to 
employees receiving retained pay. 

We thus conclude that the protester's complaints 
regarding labor-related conversion costs of the Government 
lack merit. 

Commercial contracts 

Joule contends that the Navy has significantly under- 
stated its in-house estimate by failing to include the cost 
of contracts with private firms covering work encompassed 
by the statement of work. The protester's argument is 
based on its examination of an allegedly incomplete list of 
fiscal year 1981 contracts to perform Public Works func- 
tions. 

The Navy's decision on the appeal responded to this 
complaint by explaining that in-house personnel are used to 
perform work such as operation of utility systems that 
require continuous operation and routine maintenance and 
also to perform minor repair and construction work. 
Historically, most minor repair and construction work cori- 
sisted of jobs costing less than $10,000, while larger con- 

I struction jobs and jobs requiring specialized types of work 
at the NSPCC were performed by independent contractors. 
Other in-house tasks were restricted to jobs costing less 
than $40,000 per year. The Navy states that the solicits- 

ditionally had been performed by in-house personnel. The 
Navy thus contends that the other contract work falls out- 
side the scope of the work that Joule would be obligated to 
perform if awarded this contract. 

, tion was intended to include only that work which tra- 

We find no basis for disputing the Navy's claim that 
it did not intend to include major tasks under the state- 
ment of work. This being the case, however, we find that 
the solicitation did not adequately apprise offerors of the 
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t y p e s  of t a s k s  which were performed by contract r a t h e r  t h a n  
by t h e  in-house employees,  and t h a t  t h i s  d e f i c i e n c y  c o u l d  
have mis l ed  t h e  c o m p e t i t o r s  i n t o  p r o v i d i n g  f o r  those t a s k s  
i n  t h e i r  o f f e r e d  prices. 

The l i m i t e d  scope o f  t h e  c o n t r a c t o r ' s  d u t i e s  and t h e  
factors  d e t e r m i n i n g  when work would be performed by o t h e r  
contractors were n o t  e x p l a i n e d  t o  t h e  o f f e r o r s .  On t h e  
c o n t r a r y ,  f o r  t h e  most p a r t  t h e  s p e c i f i c a t i o n s  were w r i t t e n  
y e r y  b r o a d l y  so t h a t  any o f f e r o r  r e a s o n a b l y  cou ld  i n t e r p r e t  
them a s  r . equ i r ing  t h e  c o n t r a c t o r  t o  accompl ish  p r a c t i c a l l y  t h e  
e n t i r e  P u b l i c  Works f u n c t i o n .  I n  a r e c e n t  d e c i s i o n  i n  a n o t h e r  
J o u l e  p r o t e s t ,  w e  h e l d  t h a t  similar language  w a s  n o t  a n  
a d e q u a t e  s u b s t i t u t e  f o r  t h e  p r e c i s e ,  unambiguous d e s c r i p t i o n  
o f  work to  which o f f e r o r s  are e n t i t l e d .  Joule  f l a in t enance  . C o r p o r a t i o n ,  B-208684, September 1 6 ,  1983, 83-2 CPD - 

W e  canno t  t e l l  from t h e  r e c o r d ,  however, w h e t h e r  Joule 
was p r e j u d i c e d  by t h i s  d e f i c i e n c y .  
lump sum p r i c e s  f o r  v a r i o u s  work e l e m e n t s  i nc luded  amounts f o r  
jobs t h e  Navy s a y s  were n o t  meant t o  be inc luded  i n  t h e  scope  
o f  work. The r e c o r d  i n d i c a t e s  t h a t  t h i s  work h a s  been 
encompassed by 20 commercial c o n t r a c t s .  
we have been p rov ided  w i t h  i n f o r m a t i o n  conce rn ing  t h o s e  con- 
t r a c t s ,  so w e  c a n n o t  d e t e r m i n e  whether  t h e  v a l u e  o f  t h o s e  
c o n t r a c t s  is such  t h a t  Joule ' s  i n c l u s i o n  i n  i ts b i d  price 
of  t h e  work r e p r e s e n t e d  by them d i s t o r t e d  t h e  r e s u l t  o f  
t h e  cost comparison.  ( I n  t h i s  r e s p e c t ,  w e  n o t e  t h a t  t h e  
to ta l  amoun t  would have t o  be s u b s t a n t i a l  i n  view o f  t h e  
c u r r e n t l y - p e r c e i v e d  $2.9 m i l l i o n  d i f f e r e n c e  i n  cost  between 
c o n t r a c t i n g  and in-house per formance . )  W e  t h e r e f o r e  are 
recommending to  t h e  Navy t h a t  i t  d e t e r m i n e ,  based on t h e  v a l u e  
of t h e s e  c o n t r a c t s ,  whether  t h e  cost  comparison,  f i n d i n g  in-  
house performane t o  be less c o s t l y ,  is v a l i d .  I f  t h e  Navy 
f i n d s  t h a t  t h e  r e s u l t s  o f  t h e  comparison were d i s t o r t e d ,  t h e  
Navy shou ld  i s s u e  a new s o l i c i t a t i o n  w h i c h  c l e a r l y  i n d i c a t e s  
to  o f f e r o r s  t h e  work covered  by t h e  s t a t e m e n t  o f  work. 

Davis-Bacon A c t  Rates 

Joule asser ts  t h a t  i ts  

N e i t h e r  Joule nor 

I 

F i n a l l y ,  t h e  p r o t e s t e r  a l l e g e s  t h a t  t h e  Navy r e q u i r e d  
Joule to  b a s e  i t s  o f f e r  on p r o v i d i n g  51,496 hour s  of 
c o n s t r u c t i o n  s u b j e c t  t o  minimum wages under  t h e  Davis-Bacon 
A c t  w h i l e  n o t  u s i n g  such  wage ra tes  t o  d e t e r m i n e  i ts  
in-house estimate. 

There is no merit t o  J o u l e ' s  argument.  The Government 
d o e s  n o t  pay its employees Davis-Bacon wage rates. Thus,  
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the Government's true cost for  construction performed in- 
house is its employees' salaries. 

The protest is sustained. 

I 

)mptroll & e (  G neral 
i the United States 
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